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I. INTRODUCTION

The Association of Washington Business (“AWB?”) approaches
this Court concerned about the effects of the Court of Appeals’ published
opinion on the business community of Washington. First, the opinion
arrests broadband deployment. The opinion allows Public Utility Districts
(PUDs) in Washington to charge pole attachment rates far in excess of
those of investor-owned utilities charge for pole attachments, with next to
no judicial review of the PUD’s costs input into the rates. This will lead to
a dramatic increase in the cost of expanding broadband infrastructure,
discourage private investment, and deter existing broadband providers
from extending their networks, particularly in rural areas. This is
especially problematic because the Washington legislature has endorsed
the conclusion of the Federal Communications Commission (“FCC”) that
broadband expansion is the “great infrastructure challenge of the early
21st century.”

AWB’s second concern is the Court of Appeals’ re-write of
Washington administrative law. The opinion lacks meaningful review of
the PUD’s discretionary action under the “arbitrary and capricious”
standard. This upends longstanding standards for the review for arbitrary

and capricious conduct, applicable to the actions of any Washington
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administrative agency. For these reasons, AWB asks the Court to review

the Court of Appeals’ decision and reverse it.
IL. IDENTITY AND INTEREST OF AMICUS CURIAE

Association of Washington Business (“AWB”) is Washington
State’s principal representative of the state’s business community. AWB is
the state’s oldest and largest general business membership federation,
representing the interests of approximately 7,000 Washington companies
who, in turn, employ over 700,000 employees, approximately one-quarter
of the state’s workforce. AWB serves as both the state’s Chamber of
Commerce and the manufacturing and technology association. AWB
members are located throughout Washington, represent a broad array of
industries, and range from sole proprietors to large, Washington-based
corporations that do business across the country and around the world.

AWﬁ members have a vested interest in the outcome of this
matter. AWB members include broadband and telecommunications
providers -- and, more critically, businesses that need the expansion of
broadband that will be dramatically impeded by the Court of Appeals’
decision. Further, AWB members rely on the consistent application of
administrative law and judicial review of administrative action.

III. ISSUES OF CONCERN TO AMICUS CURIAE

This brief addresses the substantive impact of the Court of
102626226.1 0035583-00002 2



Appeals’ decision on Washington businesses. First, the opinion hinders
broadband deployment. As will be discussed below, in a report
specifically approved by the Washington legislature, the FCC determined
that excessive pole attachment rates seriously impede broadband
deployment, especially in rural areas. The Court of Appeals’ decision
enables PUDs in Washington to charge excessive pole attachment rates
with little or no threat of judicial review of the costs that the PUDs input
into the rates. The effect will be to chill private investment and extension
of broadband in Washington at a time when it is critically needed.

The administrative law issue is also troubling and will affect a
broader range of Washington businesses'. The decision virtually
eliminates any meaningful review of discretionary action under the
“arbitrary and capricious” standard. This includes expressly ratifying
decisions that are in the PUD’s economic interest but are contrary to
legislative intent and undisputed facts. This has never been the law in
Washington. Instead, courts have consistently (and properly) held that
discretion is not limitless and administrative agencies cannot act

unreasonably. The effects of the case will be widespread, as the standards

I AWB is aware that CenturyLink’s co-defendants chose not to seek review by
this Court. Respectfully, the decision of two businesses exhausted by more than a
decade of litigation does not change AWB’s assessment of the danger posed by
the Court of Appeals’ decision to the broader business community.
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for determining whether actions are “arbitrary and capricious” are the
same for PUDs, other municipal corporations, and administrative
agencies. AWB members and citizens in the general public must be able to
challenge agency action as arbitrary and capricious in a correspondingly
wide array of settings. If this decision stands, doing so will become
virtually impossible.

IV. STATEMENT OF THE CASE
AWB adopts and joins in the Statement of the Case in the Petition
for Review filed by CenturyLink of Washington, Inc., formerly known as
CenturyTel of Washington, Inc. in this matter.
V. ARGUMENT
The Court of Appeals erred in at least two ways.

A. The Court of Appeals’ Opinion Will Obstruct Broadband
Expansion In Washington State.

The FCC studied the need for development of broadband internet
access in the United States in the National Broadband Plan? (the “Plan”);
the Washington legislature specifically noted its approval of the plan.
2019 Laws ch. 365, §1(4). The FCC concluded that Broadband internet “is

a modern necessity of life, [and] ought to be found in every village, in

2 Federal Communications Commission, National Broadband Plan (“the Plan”)
(2010), available at https://www.fcc.gov/general/national-broadband-plan.
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every home and on every farm in every part of the United States.”
Appendix A at 28 (hereinafter “App.”). The FCC states that it will be
critical to creating a “high-performance America”:

An America of universal opportunity and unceasing

innovation, an America that can continue to lead the global

economy, an America with world-leading, broadband-

enabled health care, education, energy, job training, civic

engagement, government performance and public safety.
App. 14. Fueled primarily by private sector investment and innovation, the
American broadband ecosystem has evolved rapidly, but the FCC
estimated that as of 2010, approximately 100 million Americans still did
not have broadband at home. App. 7.

To address this issue, Congress directed the FCC to develop a plan
to ensure every American has “access to broadband capability.” App. 6.
Congress required that the plan include “a detailed strategy for achieving
affordability and maximizing use of broadband” in America. App. 7. The
FCC held countless public workshops and hearings, digested tens of
thousands of public comments and ex parte filings, and collaborated with
other government agencies and Congress to create and release the Plan. /d
The Plan is “a call to action for governments, businesses and non-profits”

and proposes well-researched and “targeted, challenging actions” designed

to drastically improve access to broadband internet for all Americans App.
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28. For the Court’s convenience, we have attached relevant portions of the
Plan as Appendix A.

A critical action area identified by the FCC is the “significant”
costs broadband providers incur when they attach their cables to “existing
infrastructure” like “poles, conduits, ducts, and rights-of-way” App. 18.
“[C]ollectively, the expense of obtaining permits and leasing pole
attachments and rights-of-way can amount to 20% of the cost of fiber
optic deployment.” Id. Because “[s]ecuring rights to this infrastructure is
often a difficult and time-consuming process that discourages private
investment,” the Plan urges state and local governing bodies “[t]o support
the goal of broadband deployment,” by setting pole attachment rates as
low as possible. App. 18-19.

The Court of Appeals’ decision in this case allows PUDs to
completely obstruct the FCC’s plan to support broadband deployment.
PUDs will now be able to charge pole attachment rates that are double or
more what investor-owned utilities charge for pole attachments, with little
or no meaningful judicial review of the cost inputs that the PUD includes
in the rates. This dramatically increases the cost of stringing cables,
especially in rural areas, where “there often are more poles per mile than

households.” App. 19. An increased cost to string cables will discourage
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private investment and deter existing broadband providers from extending
their networks. All this at a time when the FCC urges state and local
governments to reduce the costs incurred by private industry when
attaching to poles to deploy broadband.

For this reason, AWB urges the Court to review and reverse the
Court of Appeals’ opinion.
B. The Court of Appeals’ Decision Lacks The Meaningful

Judicial Review of Discretionary Action That The Law
Requires.

AWRB is concerned with the Court of Appeals’ utter lack of review
of the Public Utility District No. 2 Of Pacific County (“the District”)’s
inputs into the rates that it charges pole attachers. The Court of Appeals’
radical decision, upholding the District’s actions contrary to fact and
legislative direction, threatens to upend generally applicable
administrative law.

Under Washington law, “arbitrary and capricious” refers to
“willful and unreasoning action, taken without regard to or consideration
of the facts and circumstances surrounding the action.” Abbenhaus v. City
of Yakima, 89 Wn.2d 855, 858-59, 576 P.2d 888 (1978). The “arbitrary
and capricious” standard of review is not just applicable to the actions of

municipal utilities such as PUDs; rather, it is a key component of the
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review exercised by Washington courts over the actions of all
administrative agencies. RCW 34.05.570(2)(c), (3)(i), (4)(c)(iii). This
Court regularly exercises discretion over administrative actions under the
“arbitrary and capricious” standard. See, e.g., Rios v. Wash. Dep’t of
Labor & Indus., 145 Wn.2d 483, 508, 39 P.3d 961 (2002).

In this case, the Court of Appeals ignored clear precedent and
applied an unduly deferential review of the challenged District actions.
For example, when the court affirmed the District’s classification of
“safety space” as “unusable space” (which increases the amount of
unusable space on a pole, driving up rates), rather than “usable space,” the
Court did so in the face of contrary, admitted fact that the PUD itself uses
the “safety space.” This, by definition, is arbitrary and capricious conduct.
See Abbenhaus, 89 Wn.2d at 858-59.

Moreover, when the Court of Appeals permitted the District to
include taxes on its electrical operations as an input, it essentially reasoned
that because the taxes are a component of the District's utility pole system,
and attachers “would have nowhere to attach their equipment without that
system,” it is appropriate to require them to pay a share. This logic is
simply wrong: it would mean that any cost is fair game, because attachers

would have nowhere to attach without the District’s poles. Further, it is
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undisputed that the taxes are not “attributable to” pole attachments, which
is directly contrary to the statute. See RCW 54.04.045(3)(a). The District
therefore cannot charge a share of the taxes to CenturyLink without
exceeding its statutory authority. City of Tacoma v. Taxpayers of City of
Tacoma, 108 Wn.2d 679, 695, 743 P.2d 793 (1987) (a municipal utility
exceeds its authority when it acts contrary to express statutory limitations).
The court’s uncritical acceptance of the District’s input is the antithesis to
a proper application of the arbitrary and capricious standard of review.
The Court of Appeals also improperly allowed the District to
include a return on equity as an input in the pole attachment rate charged
to attachers. RCW 54.04.045(3)(a) expressly excludes any allowance for
“just compensation.” If RCW 54.04.045(3)(a) does not authorize the
District to recover “just compensation” by including a return-on-
investment component in its pole attachment cost, the District has no
discretion to act contrary to its statutory authority. It was error for the
Court of Appeals to fail to reject this input as arbitrary and capricious.
Under Washington law, a court must review challenged municipal
action to determine whether the action was arbitrary and capricious, no
matter that the standard is deferential or that the municipality may be

trying to achieve a legitimate end. In the instant case, the Court of Appeals
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applied an unduly deferential review of the challenged District actions.
AWB members regularly challenge administrative agency action under the
“arbitrary and capricious” standard of review in Washington courts. AWB
therefore is very concerned that the Court of Appeals’ unreasoned decision
upholding the District’s actions contrary to fact and legislative direction
upends administrative law will negatively affect its members in countless
ways.

VI. CONCLUSION

For the reasons stated above, AWB urges this Court to refrain from
creating a new standard for “arbitrary and capricious” that will discourage
the expansion of broadband in Washington while also harming every
Washington citizen who might look to the courts for protection from
“arbitrary and capricious” action by an administrative agency. AWB urges
the Court to accept CenturyLink’s Petition for Review and reverse the
Court of Appeals.

Dated: July 5, 2019.

THE ASSOCIATION OF WASHINGTON

BUSINESS %
By /f_,

Robert A. Battles WSBA No. 22163
General Counsel
The Association of Washington Business
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AMERICA’S PLAN BHEVAOE

PREFACE

The staff of the Federal Communications Commission (FCC) created the National Broadband Plan, To an extraordi-

nary extent, however, the author of this plan is America itself.

The FCC started the process of creating this plan with a Notice of Inquiry in April 2009, Thirty-six public work-
shops held at the FCC and streamed online, which drew more than 10,000 in-person or online attendees, provided
the framework for ihe ideas contained within the plan. These ideas were then refined based on replies to 31 public
notices, which generated some 23,000 comments totaling about 74,000 pages from more than 700 parties. The FCC
also received about 1,100 ex parte {ilings totaling some 13,000 pages and nine publie hearings were held throughout

the country to further clarify the issues addressed in the plan,

The FCC also engaged in significant collaboration and conversations with other government agencies and Congress,
since the scope of the plan included many issues outside of the FCC's traditional expertise. Many people from across

government contributed expertise and advice along the way, for which the FCC staff is eternalty grateful,

The Diternet also provided new ways to involve the public. Through an innovative Web presence at www.broadband.gov,
the FCC posted more than 130 blog entries and received nearly 1,500 comments in returrs, The FCC's Twitter feed now
has more than 330,000 followers, making it the third most popular government Twitter feed after the White House and

the Centers for Disease Control.
AN

The FCC stalf digested this extensive record and worked long hours analyzing and debating the record. Every

comnient cannot be referenced in the plan, bul they were all read, considered and valued.

Public comment on the plan does not end here. The record will guide the path forward through the rulemaking
process at the FCC, in Congress and across the Execuiive Branch, as all consider how best to implement the plan’s

recommendations, The public will continue to have opportunitics to provide further input all along this path.

This is America’s plan, wriltten by and for Americans. It’s now lime to act and invest in our nation’s futare by bringing

the power and promise of broadband to us all.

THE OMNIBUS BROADBAND INITIATIVE (OBI)

APP. 006
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AMERICA'S PLAN EXNECUTIVE SLU A ARY

EXECUTIVE SUMMARY

Broadband is the great infrastructure challenge of the early
21st century,

Like electricity a century ago, broadband is a foundation
for econontic growth, job ereation, global competitiveness and
a better way of life. It is cnabling entire new industries and
unlocking vast new possibilities lor existing ones. It is changing
how we educate children, deliver health care, manage energy,
ensure public safety, engage government, and access, organize
and disseminate knowledge.

Fueled primarily by private sector investment and innova-
tion, the American broadband ecosystem has evolved rapidly.
The number of Americans who have broadband al home has
grown from eight million in 2000 Lo nearly 200 million last
year, Increasingly capable fixed and mobile networks allow
Americans {o access a growing number of valuable applications
through innovative devices.

But broadband in America is not all it needs to be,
Approximately 100 millicn Americans do not have broadband
a1 home. Broadband-enabled health information technology
(IT) can improve care and lower costs by hundreds of billions
of dollars in the coming deeades, vet the United States is behind
many advanced countries in the adoption of such technology.
Broadband can provide teachers with tools that allow students
to fearn the same course material in half the time, but there isa
dearth of casily accessible digital educational content required
for such opportunities. A broadband-enabled Smart Grid could
increase energy independence and efficieney, but much of the data
required 10 capture these benefils are inaceessible to consuners,
businesses and entrepreneurs, And nearly a decade after 9/11, our
first responders still lack a nationwide public safety mobile broad-
band communications network, even thouagh such a network could
improve emergency response and homeland seeurity.

Fulfilling the Congressional Mandate

In early 2009, Congress directed the Federal Communications
Commission (FCC) to develop a National Broadband Plan to
ensure every American has “access to broadband ¢apability.”
Congress also required that this plan inelude a detailed strategy
for achieving affordability and maximizing use of broudband to
advance “consumer welfare, civic participation, public safety and
homeland security, community development, health care deliv-
ery, energy independence and efficiency, education, employee
training, private sector investment, entrepreneurial activity, job
creation and economic growth, and other national purposes.”

Broadband nelworks only create value to consumers and
businesses when they are used in conjunction with broadband-
capable devices to deliver useful applications and content. To
fulfill Congress’s mandate, the plan seeks to ensure that the entire
broadband ccosystem-—networks, devices, content and applica-
tions—is healthy. It makes recommendations to the FCC, the
Executive Branch, Congress and state and local governments.

The Plan

Government can influence the broadband ecosystem in four ways:

1. Design policies to ensure robust competition and, as a
result maximize consumer welfare, innovation and
investment.

2. Ensure efficient allocation and management of assets
government controls or influences, such as spectrum, poles,
and rights-of-way, 1o encourage network upgrades and com-
petitive entry.

3. Reform current universal service mechanisms to support
deployment of broadband and voice in high-cost areas: and
ensure thal low-income Americans can afford broadband;
and in addition, support efforts to boost adoption and
utilization.

4, Reform laws, policies, standards and incentives to maxi-
mize the benefits of broadband in sectors government influ-
ences significantly, such as public education, health care
and government operations.

1. Establishing competition policies. Policymakers, including

the FCC, have a broad set of tools to protect and encour-

age competition in the markets that make up the broadband

ccosystem: network services, devices, applications and content,

The plan contains multiple recommendations that will foster

competition across the ecosystem. They include the following:

» Colleet, analyze, benchmark and publish detailed,
market-by-market information on broadband pric-
ing and competition, which will likely have direct impact
on compelitive behavior (e.g., through benchmarking of
pricing across geographic markets). This will also enable
the FCC and other agencies to apply appropriate remedies
when competition is lacking in specific geographies or
marketl segments.

» Develop disclosure requirements for breadband service
providers Lo ensure consumers have the pricing and perfor-
mance information they need Lo choosc the best broadband

x1
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offers in the market. Increased transparency will incent
service providers to compete for customers on the basis of
actual performance.

» Undertake a comprehensive review of wholesale compe-
tition rules to help ensure competition in fixed and mobile
broadband services.

» Free up and allocate additional spectrum for unlicensed
use, fostering ongoing innovation and competitive entry.

» Update rules for wireless backhaul spectrum Lo increase
capacity in urban areas and range in rural areas.

» Expedite action on data roaruing to determine how best
to achieve wide, seamless and competitive coverage, en-
courage mobile broadband providers to construct and build
networks, and promote entry and competition.

» Change rules to ensure a competitive and innovative
video set-top box market, to be consistent with Section
629 of the Telecommunications Act. The Act says that the
FCC should ensure that its rules achieve a competitive
market in video “navigation devices,” or set-top boxes ~the
devices consumers use 1o access much of the video they
watch today.

» Clarify the Congressional mandate allowing state and
local entities to provide broadband in their commu-
nities and do so in ways that use public resources more
effectively.

» Clarify the relationship betwecen users and their online
profiles to cnable continued innovation and competi-
tion in applications and ensure consumer privacy,
including the obligations of {irms collecting personal
information to allow consumers to know what information
is being collected, consent to such collection, correct it if
necessary, and control disclosure of such personal informa-
tion to third parties.

2. Ensuring efficient allocation and use of government-
owned and government-influenced assets. Government
establishes policies for the use of spectrum and oversees access
to poles, conduits, rooftops and rights-of-way, which are used
in the deployment of broadband networks. Government also
finances a large number of infrastructure projects. Ensuring
these assets and resources arc allocated and managed effi-
ciently ean encourage deployment of broadband infrastructure
and lower barriers to competitive entry. The plan contains a
number of recommendations lo accomplish these goals. They
include the following:
> Spectrum is a major input for providers of broadband
service. Currently, the I°CC has only 50 megaheriz in inven-
tory, just a fraction of the amount that will be necessary
to match growing demand. More efficient allocation and
assignment of spectrum will reduce deployment costs, drive

investment and benefit consumers through better perfor-

mance and lower prices. The recommendations on spec-

trum policy include the following:

» Make 500 nmegahertz of spectrum newly available
for broadband within 10 years, of which 300 megahertz
should be made available for mobile use within five
years.

» Enable incentives and mechanisms to repurpose
spectrum lo more flexible uses. Mechanisms include
incentive auctions, which allow auction proceeds to be
shared in an equitable manner with current licensees
as market demands change. These would benefit both
spectrum holders and the American public. The public
could benefit from additional spectrum for high-de-
mand uses and from new auction revenues. Incumbents,
meanwhile, could recognize a portion of the value of en-
abling new uses of spectrum. For example, this would al-
low the FCC to share auction proceeds with broadcast-
ers who voluntarily agree to use technology to cantinue
traditional broadeast services with less spectrum,

» Ensure greater transparency of spectrum allocation,
assignment and use through an FCC-created spectrum
dashboard to foster an efficient secondary market.

» Expand opportunities for innovative spectrum ac-
cess models by creating new avenues for opportunistic
and unlicensed use of spectrum and inereasing research
into new spectrum technologies.

Infrastructure such as poles, conduits, rooftops and rights-

of-way play an important role in the economics of broad-

band networks. Ensuring service providers can access these
resourees efficiently and at fair prices can drive upgrades
and facilitate competitive entry, In addition, testbeds can
drive innovation of next-generation applications and, ulti-
mately, may promote infrastructure deployment, Recom-
mendations to optimize infrastructure use include:

» Establish low and more uniform rental rates for ac-
cess to poles, and simplify and expedite the process for
service providers to attach facilities to poles.

» Improve rights-of-way management for cost and
time savings, promote use of federal facilities for
broadband, expedite resolution of disputes and identify
and establish “best practices” guidelines for rights-of-
way policies and fee practices that are consistent with
broadband deployment.

» Facilitate efficient new infrastructure construction,
including through “dig-once” policies that would make
federal financing of highway, road and bridge projects
contingent on states and localities allowing joint de-
ployment of broadband infrastructure.
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» Provide ultra-high-speed broadband connectivity to
select U.S. Department of Defense installations to
enable the development of next-generation broadband
applications for military personnel and their familics
living on base,

3. Creating incentives for universal availability and adop-
tion of broadband, Three elements musi be in place to

ensure all Americans have the opportunity to reap the benefits
of broadband. All Americans should have aceess to broad-

band service with sufficient capabilities, all should be able

ta afford broadband and all should have the opportunity to
develop digital literacy skills to take advantage of broadband.
Recommendations to promote universal broadband deploy-
ment and adoption include the following:

» FEnsure universal aceess to broadband network services.

» Create the Connect America Fund (CAF) Lo support
the provision of affordable broadband and voice with
at least 4 Mbps actual download speeds and shift up to
$15.5 billion over the nexl decade from the existing Uni-
versa) Service Fund (USF) program Lo support broad-
band. If Congress wishes to accelerate the deployment
of broadband Lo unserved areas and otherwise smooth
the transition of the Fund, it could make available
pubtic funds of a few billion dollars per year over two to
three years.

» Create a Mobility Fund to provide targeted fund-
ing to ensure no states are lagging significantly behind
the national average for 3G wireless coverage, Such 3G
coverage is widely expected to be the basis {or the future
footprint of 4G mobile broadband networks.

> Transition the “legacy” High-Cost component of the
USE over the next 10 years and shiti all resources to the
new funds, The $4.6 billion per yvear High Cost compo-
nent of the USF was designed to support primarily voice
services, Il will be replaced over time by the CAF.

» Reform intercarrier compensation, which provides
implicit subsidies to telephone companies by elimi-
nating per-minute charges over the next 10 years and
enabling adequate cost recovery through the CAR

» Design the new Connect America Fund and Mobility
Fund in a tax-efficient manner {0 minimize the size
of the broadband availability gap and thereby reduce
contributions borne by consunmiers.

» Broaden the USF contribution base to ensure USF
remains sustainable over time.

> Create mechanisms to ensure affordability to low-in-
come Americans.

AMERICA'S PLAN EXECETIVE SUAMARY

» Ixpand the Lifeline and Link-Up programs by allowing
subsidies provided to low-income Americans to be used
for broadband.

» Consider licensing a block of spectrum with a condi-
tion to offer frec or low-cost service that would create
affordable alternatives for consumers, reducing the
burden on USF.

» LEnsure every American has the opportunity to become
digitally literate.

» Launch a National Digital Literacy Corps to organize
and train youth and adulis to teach digital literacy skills
and enable private sector programs addressed at break-
ing adoption barriers.

4, Updating policies, setting standards and aligning in-
centives to maximize use for national priorities. Federal,
Tribal, state and local governments play an inportant role

in many sectors of our economy, Government is the largest

health care payor in the country, operates the public educatian

system, regulates many aspects of the energy industry, provides
multiple services to its citizens and has primary responsibility
for homeland security. The plan includes recommendations
designed to unleash increased use, private sector investment
and innovation in these areas. They include the following:

» Health eare. Broadband can help improve the quality and
lower the cost of health care through healtli IT and improved
data capture and use, which will enable cleaver understand-
ing of the most effective treatments and processes. Ta
achieve these objectives, the plan has recommendations that
will:

» Help ensure health care providers have access to afford-
able broadband by transforming the FCC’s Rural Health
Care Program,

» Create incentives for adoption by expanding reimburse-
ment for e-care.

» Remove barriers to c-care by modernizing regutations
like device approval, credentialing, privileging and
Hicensing.

» Drive innovative applications and advanced analytics
by cnsuring patients have control over their health data
and ensuring interoperability of data.

» Education. Broadband can enable improvements in public
education through e-learning and online content, which can
provide more personalized learning opportunities for stu-
dents. Broadband can also facilitate the flow of information,
helping teachers, parents, schools and ather arganizations to
make better decisions tied to each student’s needs and abili-
ties. To those ends, the plan includes recommendations to:
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» Improve the connectivity to schools and libraries by up-
grading the FCC’s E-Rate program to increase flexibility,
improve program efficiency and foster innovation by pro-
moting the most promising solutions and funding wireless

connectivity to learning devices that go home with students.

» Accelerate online learning by enabling the creation of
digital content and learning systems, removing regula-
tory barriers and promoting digital literacy.

» Personalize learning and improve decision -making by
fostering adoption of electronic educational records and
improving financial data transparency in education.

» Energy and the environment, Broadband can play a major
role in the transition to a clean encrgy cconomy, Ameri-
ca can use these innavations to reduce carbon pollution,
improve our energy ¢fficiency and lessen our dependence
on foreign oil. To achieve these objectives, the plan has
recommendations that will:

» Modernize the electric grid with broadband, making il
more reliable and efficient.

» Unleash encrgy innovation in homes and buildings by
making energy data readily accessible to consumers.

» Improve the energy efficiency and environmental im-
pact of the ICT sectar.

» Economic opportunity. Broadband can expand access
{0 jobs and training, support entrepreneurship and small
business growth and strengthen community development
efforts. The plan includes recommendations to:

» Support broadband choice and small businesses” use ol
broadband services and applications to drive job cre-
ation, growth and productivity gains.

» Expand opportunities for job training and placement
through an online platform.

» Integrate broadband assessment and planning inlo eco-
nomic development efforts.

» Government performance and civie engagement. Within
government, broadband can drive greater efficiency and
effectiveness in service delivery and internal operations. Tt

ran also improve the quantity and quality of civic engage-

ment by providing a platform for meaningful engagement
with representutives and agencies. Through its own use of
broadband, government can support local efforts to deploy
broadband, particularly in unserved consmunities. To
achieve these goals, the plan includes recommendations ta:

»  Allow state and local governments 1o purchase broad-
band {rom {ederal contracts such as Networx.

» Improve government performance and operations
through cloud computing, eybersecurity, secure authen-
tication and online scrvice delivery.

» Increase civic engagement by making government more
open and transparent, crealing a robust public media

ecosystem and modernizing the democratic process.

» Public safety and homeland security. Broadband can bol-
ster efforts to improve public safety and homeland security
by allowing first responders to send and receive video and
data, by ensuring all Americans can access emergency ser-
vices and improving the way Americans are notified about
emergencies, To achieve these objectives, the plan makes
recommendations to:

» Support deployment of a nationwide, interoperable
public safety mobile broadband network, with [und-
ing of up to $6.5 billion in capital expenditures over 10
years, which could be reduced through cost efficiency
measures and other programs. Additional funding will
be required for operating expenses.

» Promote innovation in the development and deploy-
ment of next-generation 911 and emergency alert
systems,

» Promate cybersecurity and critieal infrastructure sur-
vivability to increase user confidence, trust and adop-
tion of broadband communications.

Long-Term Goals

In addition to the recommendations above, the plan recom-
mends thal the country adopt and track the following six goals
to serve as a compass over the next decade.

Goal No. I; At least 100 million U.S. homes should have
affardable access to actual download speeds of at least 100
megabits per second and actual upload speeds of at least 50
megabits per second.

Goal No. 2: The United States should lead the world in
mobile innovation, with the fastest and most extensive
wireless networks of any nation.

Goal No, 3: Every American should have affordable ac-
cess to robust broadband service, and the means and skills
to subscribe if they so choose.

Goal No. 4: Every American community should have
affordable access to at least I gigabit per second broadband
service to anchor institntions such as schools, hospitals
and government buildings.

Goal No. 5: To ensure the safety of the American people,
every first responder should have access to a nationwide,

wireless, interoperable broadband public safety network.

Goal No. 6: To ensure that Ameriea leads in the clean
energy economy, every American should be able to use

APP. 010



broadband to track and manage their real-time energy
consumption.

Meeting these six goals will help achieve the Congressional
mandate of using broadband to achieve national purposes,
while improving the economics of deployment and adoption.
In particular, the first two goals will create the world's most
attractive market for broadband applications, devices and
infrastructure and ensure America has the infrastructure to at-
tract the leading communications and I'T applications, devices
and technologies. The third goal, meanwhile, will ensure every
American has the opportunity to take advantage of the benefits
broadband offers, including improved health care, better edu-
cation, access to & greater number of economic opportunities
and grealer eivie participation.

Budget Impact of Plan

Given the plan’s goal of {reeing 500 megahertz of spectrum,
future wireless auctions mean the overall plan will be revenue
neutral, if not revenue positive. The vast majority of recomn-
mendations do not require new government funding; rather,
they seck to drive improvements in government efficiency,
streamline processes and encourage private activity to promote
consumer welfare and national priorities. The funding requests
relate to public safety, deployment Lo unserved areas and
adoplion efforis. If the spectrum auction recommendations are
implemented, the plan is likely to offset the potential costs.

AMERICA'S PLAN EXECUTIVE SUMMARY

Implementation

The plan is in beta, and always will be. Like the Internet itself, the
plan will always be changing—adjusting to new developments in
technologies and markets, reflecting new realities, and evolving Lo
realize the unforeseen opportunities of a particular time,

As such, implementation requires a long-term commitment
to measuring progress and adjusting programs and policies to
improve performance.

Half of the recommendations in this plan are offered to the
FCC. To begin implementation, the FCC will:

» Quickly publish a timetable of praceedings to implement
plan recommendations within its autharity.

» Publish an evaluation of plan progress and effectiveness as
pari of its annual 706 Advanced Services Inquiry.

» Create a Broadband Data Depository as a public resource
for broadband information.

The remaining half of the recommendations are offered to
the Executive Branch, Congress and state and local govern-
menis. Policymakers alone, though, cannot ensure success.
Industry, non-profits, and government together with the
American people, must now act and rise to our era’s infrastruc-
ture challenge.

xXv
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AMERICA’S PLAN CHAPTEH I

IN EVERY ERA, AMERICA MUST CONFRONT THE CHALLENGE OF CONNECTING OUR NATION ANEW,

In the 1860s, we connected Americans to a transcontlinental
railroad that brought cattle from Cheyenne to the stockyards of
Chicago. In the 19305, we connected Americans to an elee-

tric grid that improved agriculture and brought industry to

the Smoky Mountains of Tennessee and the Great Plains of
Nebraska, In the 19505, we connected Americans to an inter-
state highway system that fueled jobs un the line in Detroit and
in the warehouse in LA,

Infrastructure networks unite us as a country, bringing
together parents and children, huyers and sellers, and citizens
and government in ways once unimaginable. Ubiquitous access
to infrastructure networks has continually driven American in-
novation, progress, prosperity and global leadership.

Communications infrasiructure plays an integral role in
this American story. In the 1920s, '30s, '40s and ’50s, tele-
phony, radio and television transformed America, unleashing
new apporiunities for American innovators to create products
and industries, new ways for citizens to engage their elected
officials and a new foundation for job growth and international
competitiveness.

Private investment was pivolal in building most of these
nebworks, but government actions also played an important
role. Treasury bonds and land granis underwrote the railroad,!
the Rural Electrification Act brought electricity to farms and
the federal government funded 90% of the cost of the interstate
highways.?

In communications, the government stimulated the con-
struction of radio and television [acilities across the country
by offering huge tracts of the public's airwaves {ree of charge.
It did the same with telephony through a Universal Service
Fund, fulfilling the vision of the Communications Act 0f 1934
“to make available, so far as possible, to all the people of the
United States, a rapid, efficicnt, Nation-wide, and world-wide
wire and radio communication service with adequate facilities
at reasonable charges,”™

Today, high-speed Internet is transforming the landscape
of America mare rapidly and more pervasively than earlier
infrastructure networks. Like railroads and highways, broad-
band accelerates the velocity of commerce, reducing the costs
of distance, Like electricity, it creates a platform for America’s
creativily to lead in developing better ways to solve old prob-
lems, Like telephony and broadcasting, it expands our ability to
communicate, inform and entertain,

Broadband is the great infrastructure challenge of the early
21st century.

But as with electricity and telephony, ubiguitous con-
nections are means, not ends. It is what thase connections
enable that matters. Broadband is a platform to create today’s

high-performance America—an America of universal opportu-

nity and unceasing innovation, an America that can continue

{0 lead the global economy, an America with world-leading,

broadband-enabled health care, education, energy, job training,

civic engagement, government performance and public safety.
Due in large part to private investment and market-driven
innovation, broadband in America has improved eonsiderably in
the last decade. More Americans are online at faster speeds than
cver before. Yet there are still critical problems that slow the
progress of availability, adoption and utilization of broadban d.
Recognizing this, one year ago Congress echoed the |

Communications Act of 1934 and directed the FCC to develop a

National Broadband Plan ensuring that every American has “ac-

cess 1o broadband capability.” Specifically, the statute dictates:

“I'he national broadband plan required by this section shall

seelk 1o ensure that all people of the United States have access (o

broadband capability and shall establish benchmarks for meet-

ing that goal. The plan shall also include:

» an anulysis of the most effective and efficient mechanisms for
ensuring broadband access by all people of the United Stales,

» qdetailed stralegy for achieving affordability of such service
and maximum utilization of broadband infrastructore and
service by the public,

» anevaluation of the status of deplovment of broadband ser-
vice, including progress of projects supporied by the grants
made pursuant 1o this section, and

» qplan for use of broudband infrastructure and services in ad-
vancing consumer welfare, civic participation, public safety
and homeland security, comnunity development, health care
delivery, energy independence and efficiency, education,
worker [raining, private sector investment, entrepreneurial
activity, job creation and economic growth, and other na-
tional purposes.™

This is a broad mandate. It calls for broadband networks
that reach higher and farther, filling the troubling gaps we face
in the deployment of broadband netwaorks, in the adoption of
hroadband by people and businesses and in the use of broad-
band to further our national prioritics.

Nearly 100 million Americans do not have broadband today.®
Fourteen million Americans do not have access 1o broadband
infrastructure that can support today's and tomorrow’s applica-
tions.® More than 10 million school-age children? do not have
hame access to this primary research tool used by most stu-
dents for homework.® Jobs increasingly require Internet skills;
the share of Amerieans using high-speed Internet at work grew
by 50% between 2003 and 2007, and the number of jobs in
information and communications technology is growing 50%
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faster than in other sectors.'” Yet millions of Americans lack the
skills necessary to use the Internet.!

What’s more, there are significant gaps in the utilization of
broadband for other national priorities. In nearly every metric
used to measure the adoption of health information technology
(IT), the United States ranks in the bottom half among compa-
rable countries,’? yet electronic health records could alone save
more than $500 billion over 15 years.™ Much of the electric
grid is not connected 1o broadband, even though a Smart Grid
could prevent 360 million metrie tons of carbon emissions per
year by 2030, equivalent to taking 65 million of today’s cars
off the road." Online courses can dramatically reduce the time
required to learn a subject while greally increasing course
completion rates,” yet only 16% of public community colleg-
es—which have seen a surge in enrollment'*—have high-speed
connections comparable to our research universities.” Nearly
a decade after 9/11, our {irst responders still require aceess 10
belter communications,

Unless we reform our approach Lo these gaps, we will tail to
seize the opportunity to improve our nation, and we wil fall
behind those countries that do. In fact, other countries already
have adopted plans to address these gaps.

The ways that other countries have confronted this chal-
lenge help inform how we might approach the problem. But
cach country’s experiences and challenges have critical dif-
lerences. Our svlutions must reflect the unique economic,
institutional and demographic conditions of our country.

The United States is distinet in many ways. For example,
many countries have a single, dominant nationwide fixed
telecommunications provider; the United States has numer-
ous providers. Cable companies play a more prominent role
in our broadband system than in other countries, The U.S. is
less densely populated than other countries. Unlike most ather
countries, we regulate at both the state and federal levels. Our
plan sheuld learn from international experiences, but must also
take into account the dislinguishing realities of broadband in
the United States.

Our plan must be candid about where current government policies
hinder innovatjon and investruent in broadband. Government or
influences eritical inputs needed to build broadband networks-
such as spectrum, universal service {unds and rights-of-way—yet all
are structured Lo serve the priorities of the past, not the opportuni-
ties of the future, In addition, current government policies maintain
incentives for our schools, hospitals and other public interest institu-
tions to use outdated technologies and practices, disadvantaging our
people and hindering our economy. Just as this plan should build on
the distinctive attributes of the American market, it should also cor-
rect the problematic policies found here,

Above all, an American plan should build on American strengths.

The first of these strengths is innovation. The United States
maintains the greatest tradition of innovaiion and enirepre-
neurship in the world—one that combines creativity with
engineering Lo produce world-leading applications, devices and
content, as well as the businesses that bring them to market.

Our national plan must build on this strength to ensure that
the next great companies, technologies and applications are
developed in the United States, U.S, leadership in these spheres
will advance our most important public purposes. A healihy
environment for innovation will enable advances in health
care, energy, education, job training, public safety and all of
our nationa) priorities. Creativily is a national virtue that has
catalyzed American leadership in many sectors. America’s plan
should unlock that creativity {o transform the public sector, too.

We have just begun to benefit from the ways broadband
unleashes innovations to improve American lives: a job seeker
in South Bend telecommuling for a company in the Deep South;
a medical specialist in Chapel Hill providing medical consulta-
tions to a patient in the Hill Country; grandparents in Cleveland
video-chatting with their grandchildren in Colorado Springs;
firefighters downloading blueprints of a burning building. The
applications that broadband enables provide innovative, effi-
cient solutions to challenges Americans confront every day.

Many international broadband plans emphasize speeds and
networks, focusing only an technical capacily as a measure of
a successful broadband svsiem, Qur plan must go beyond that.
While striving for ubiguitous and fast networks, we must also
strive to use those networks more efficiently and effectively
than any other country. We should lead the world where it
counts—in the use of the Internet and in the development of
new applications that pravide the Lools that each person needs
to make the most of his or her own life.

The United States i well positioned to lead in creating
those applications. We have leading health research centers; we
should also lead the world in effective health care applications.
We have leading educational institutions; we should also lead
the world in effective educational applications. We should seize
this opportunity to lead the world in applications that serve
public purposes.

"Fhe second great American strength is inclusion. Asa
country, we believe that to march ahead we don’t need to leave
anvone behind, We believe that all deserve the opportunity to
improve their lives. We believe that where you start shouldn’t
dictate where you finish, that demography isn't destiny, that
privilege isn't a necessary prologue to success.

This ideal doesn’t just compel us to rebuke discrimination;
it compels us to be proactive. It inspires us to live up to an
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obligation we have Lo each other—to ensure that everyone has
an opportunity to suceeed.

This desire [or equal opportunity has long guided our ef-
forts to make aceess to technologies universal, from electricity
to lelephony, from television 1o radio. Today, as techuology
continues to change the way the world inleracts, to be on the
outside is to live {n a separate, analog world, disconnected from
the vast opportunities broadband enables.

While broadband adoption has grown steadily, it is still
far from universal. H lags considerably among certain demo-
graphic groups, including the poor, the elderly, some racial and
ethnic minorities, those who live in rural areas and those with
disabilities. Many of these Americans already struggle Lo suce-
ceed. Unemployment rates are high, services like job training
are difficult to obtain and schouls are substandard.

Broadband can help bridge these gaps. Today, millions of stu-
dents are unprepared for college because they lack aceess to the
best hooks, the best teachers and the best courses. Broadband-
enabled online learning has the power to provide high-quality
educational opportunities Lo these students - opportunities Lo
which their peers at the best public and private schools have
long had access, Similarly, with broadband, people with dis-
abilitics can live more independently, wherever they choose.'?
They can telecommute and run businesses from their homes or
receive rehabilitation therapy in remote and rural areas.

Of course, access to broadband is not enough. People still
need to work hard 1o benefit from these opportunities. But
universal broadband, and the skills to use it, can lower barriers
of means and distance Lo help achieve more equal opportunity.

Absent action, the individual and societal costs of digital
exclusion will grow. With so many Americans lacking broad-
band access or the skills to make it matter, the Internet has the
potential to exacerbate inequality. If learning online aceeler-
ates vour education, if working online earns you extra money, if
searching for jobs online conneets vou to more opportunities,
then for those offline, the gap ouly widens. If poiitical dialogue
moves to online [orums, if the Internet becomes the comprehen-
sive source of real-time news and information, if the easicest way
Lo contact your political representatives is through e-mail or a

websile, then those offline become increasingly disenfranchised.

Until recently, not having braadband was an inconvenience.
Now, broadband is essential to opportunity and citizenship.

AMERICA’S PLAN CHAPTHR

While we must build on our strengths in innovation and
inclusion, we need Lo recognize that governmennt cannot pre-
dict the future. Many uncertainties will shape the evolution of
broadband, including the behavior of private companies and con-
sumers, the economic environment and technological advances.

As a result, the role of government is and should remain
limited, We must strike the right balanee belween the public
and privale sectors, Done right, government policy can drive,
and has driven, progress. In the 1960s and 70s, government
rescarch funding supported the development of the technol-
ogy on which the Internet is based." In the 1990s, the Federal
Communiealions Commission acted to ensure that telephone
providers would not stall use of the Internet.?® An acl of
Congress stimulated competition that caused cable compa-
nies {o upgrade their networks and, for the Iirst time, offer
broadband to many Americans.? Auclions for public spectrum
promoted competitive wireless markets, prompting continual
upgrades that first delivered mobile phones and, now, mobile
broadband.*

Instead of choosing a specific path for broadband in
America, this plan describes actions government should take
to encourage more private innovation and investment, The
policies and actions recommended in this plan fall into three
categories: fostering innovation and competition in networks,
devices and applications; redirecting assets that government
controls or influences in order to spur investment and inclu-
sian; and optimizing the use of broadband to help achieve
national priorities,

Athoughtiul approach to the development of electricity,
telephony, radio and television transformed the United States
and, in turn, helped us transform the world. Broadband will be
just as transformative.

The consequences of our digital transformation may not be
uniformly positive. But the choice is not whether the trans-
formation will continue. 1t will. The choice Is whether we, as a
nation, wilt understand this transformation in a way that allows
us Lo make wise decisions about how broadband can serve the
public interest, just as certain decisions decades ago heiped
communications and media platforms serve public interest
goals. This plan is the first attempt to provide that understand-
ing—1o clarify the choices and to point to paths by which all
Americans can benefit,
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JUST AS WIRELESS NETWORKS USE PUBLICLY OWNED SPECTRUM, wireless and wired networks rely
on cables and conduits attached to public roads, bridges, poles and tunnels. Securing rights

to this infrastructure is often a difficult and time-consuming process that discourages private
investment. Because of permitting and zoning rules, government often has a significant role in
network construction. Government also regulates how broadband providers can use existing
private infrastructure like utility poles and conduits. Many state and local governments have
taken steps to encourage and facilitate fiber conduit deployment as part of public works proj-
ects like road construction. Similarly, in November 2009, the Federal Communications Com-
mission (FCC) established timelines for states and localities to process permit requests to

build and locate wireless equipment on towers.!

While these are positive steps, more can and should be done.
TFederal, state and local governments should do two things Lo
reduce the costs incurred by private industry when using public
infrastructure, First, government should take steps Lo improve
utilization of existing infrastructure to ensure that network provid-
ers have easier access to poles, conduits, duets and rights-of-way.
Second, the federal government should foster further infrastruc-
ture deployment by facilitating the placement of communications
infrastructure on federally managed property and enacting “dig
onece” legislation. These two aclions can improve the business case
for deploying and upgrading broadband network infrastructure
and facilitate competitive entry.

RECOMMENDATIONS

Improving utilization of infrastructure

» The FCC should establish rental rates for pole attachments
that are as low and close to unilorm as possible, consistent
with Section 224 of the Communications Act of 1934, as
amended, to promote broadband deployment.

» The FCC should implement rules that will lower the cost of
the pole attachment “make-ready” process.

» The FCC shiould establish a comiprehensive timeline for cach
step of the Section 224 access process and reform the pro-
cess for resolving disputes regarding infrastructure access.

» The FCC should improve the collection and availability of
information regarding the location and availability of poles,
duets, conduits and rights-of-way.

» Congress should consider amending Section 224 of the Act
to establish a harmonized access poliey [or all poles, ducts,
conduits and rights-of-way.

» The FCC should establish a joint task force with state,
Tribal and local pelicymakers to craft guidelines for rates,
ters and conditions for aceess Lo public rights-of-way.

Maximizing impact of federal resources

» The U.S. Depariment of Transportation (DOT) should
make federal financing of highway, road and bridge projects
conlingent on states and localities allowing joint deploy-
ment of conduits by qualified partics.

» Congress should consider enacting “dig once” legislation
applying to all future federally funded projects along rights-
of-way (including sewers, power (ransmission facilities, rail,
pipelines, bridges, tunnels and roads).

» Congress should consider expressly authorizing federal
agencies to set the fees for access Lo federal rights-of-way
on a management and cost recovery basis.

» The Exeeutive Branch should develop one or more master
contraets to expedite the placement of wireless towers on
federal government property and buildings.

6.1 IMPROVING
UTILIZATION OF
INFRASTRUCTURE

The cost of deploying a broadband network depends sig-
nificantly on the costs that service providers incur to aceess
conduits, ducts, poles and rights-of-way on public and private
lands.? Collectively, the expense of obtaining permits and leas-
ing pole attachments and rights-of-way can amount to 20% of
the cost of fiber oplic deployment.”
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These cosls can be reduced directly by cutting fees. The
costs can also be lowered indirectly by expediting processes
and decreasing the risks and complexities that companies face
as they deploy broadband network infrastructure.

The FCC has already begun 1o take important steps in this
direction with policies that will specd the deployment of wire-
less equipment on towers. With regard 1o other infrastructure
such as ulility poles, the FCC has authority to improve the
deplovment process and should use that authority. Lowering
the costs of infrastructure access involves every level of govern-
meni; aclive constltation among all levels of government will
be needed to put in place pro-deployment policies such as joint
trenching, conduit construction and placement of broadband
facilitics on public property.

RECOMMENDATION 6.1: The FCC should establish rental
rates for pole attachments that are as low and close to uniform
as possible, consistent with Section 224 of the Communica-
tions Act of 1934, to promote broadband deployment.

As Exhibit 6-A shows, the rental rates paid by communica-
tions companies 1o attach 1o a utility pole vary widely—{rom
approximately 87 per foot per year for cable operators 1o $10
per foot per vear for competitive telecommunications compa-
nies to more than §20 per foot per year for some incumbent
local exchange carriers (ILECs). The impact of these rates
can be particularly acute in rural areas, where there often are
more poles per mile than households.? In a rural area with 15
houscholds per linear mile, data suggest that the cost of pole
attachments to serve a broadband customer can range from
$4.54 per month per houscehold passed (if cable rates are used)

to $12.96 (if TLEC rates are used). If the Jower rates were ap-
plied, and if the cost differential in excess of 88 per month were
passed on to consumers, the typical monthly price of broad-
band for some rural cansumers could fall materially.® That
could have the added effect of generating an increase--possibly
a significant inerease-in rural broadband adoption.

Different rates for virtually the same resource (space on
apole), based solely on the regulatory classification of the
altaching provider, largely result from rate formulas estab-
lished by Congress and the FCC under Section 224 of the
Communications Act of 1934, as amended (“the Act™).® The
rate structure is so arcane that, since the 1996 amendments
to Scetion 224, there has been near-constant litigation about
the applicabilily of “cable” or “telecommunications” rales to
hroadband, voice over Internet protocol and wireless services.”

To support the goal of broadband deployment, rates for
pole attachments should be as low and as elose to uniform as
possible. The rate formula for cable providers articulated in
Section 224(d) has been in place lor 31 years and is “just and
reasonable” and fully campensatory for utilities.'” Through a
rulemaking, the FCC should revisil its application ol the tele-
communications carrier rale formula to yield rates as close as
possible to the cable rate in a way Lhat is consistent with the Act.

Applying different rates based on whelher the attacher is
classified as a “cable” or a “telecominunications™ company
distorts altachers’ deplovment decisions, This is especially
{rue with regard to integrated, voice, video and dada networks.
This uncertaintly may be deterring broadband providers that
pay lower pole rates from extending their networks or adding

apabilities (such as high-capacity links to wireless towers). By

Average pole attachment rates
Dollars per foot of pole space per year

Ioxhibit 6-A:
Annual Pole Rates
Vary Considerably by
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expanding networks and capabilities, these providers risk hav-
ing a higher pole rental fec apply 1o their entire network.?
FCC rules thal move toward low rates that are as uniform
as possible across service providers would help remove many
of these distortions. This approach would also greatly reduce
complexity and risk for those deploying broadband.

RECOMMENDATION 6.2: The FCC should implement rules
that will lower the cost of the pole attachment “make-
ready” process.

Rearranging existing pole attachments or installing new
poles-a process referred o us “make-ready” work- can be a sig-
nificant source of cost and delay in building broadband networks.
FiberNet, a broadband provider that has deployed 3,000 mifes of
fiber in West Virginia, states that “the most significant obstacle Lo
the deployment of fiber transport is FiberNet's inability to obtain
aceess 10 pole attachments in a timely manner”?

Make-ready work frequently involves moving wires or other
equipment atiached (o a pole o ensure proper spacing between
equipment and compliance with electric and safety codes, The
make-ready process requires not only coordination between
the utility that owns the pole and a progpective broadband
provider, but also the cooperation of communications firms
that have already attached to the pole. Each attaching party
is generally responsible for moving its wires and equipment,
meaning that multiple visits to the same pole may be required
simply to altach a new wire.

Reform of this incfficient process presents significant
opportunities for savings. FiberNet commented thaf its make-
ready charges for several fiber runs in West Virginia averaged
§4,200 per mile and took 182 days to complete,'s but the
company eslimales that these costs should instead have aver-
aged $1,000 per mile. Another provider, Fiberiech, states that
the make-ready process averages 89 days in Connecticut and
100 days in New York, where state commissions regulate the
process directly.®

Delays can also result from existing attachers” action (or
inaction) to move equipment to accommodate a new attacher,
potentially a competitor.' As a result, reform must address the
obligations of existing altachers as well as the pole owner,

An evaluation of best practices at the state and local lev-
els reveals ample opportunities to manage this process more
efficiently. Yet, absent regulation, pole owners and existing
attachers have few incentives to change their behavior,

To Jower the cost of the make-ready process and speed it up,
the FCC should, through rulemaking:

» Lstablish a schedule of charges for the most commeon
categories of work (such as engineering assessments and
pole construetion).

» Codify the requirement that gives attachers the right to use

AMERICA’S PLAN UiirbB iR o

space- and cost-saving techniques such as boxing or exten-
sion arms where practical and in a way that is consistent
with pole owners” use of those technigques.”

» Allow prospective altachers to use independent, utility-
approved and certified contractors to perform all engineer-
ing assessments and communications make-ready work, as
well as independent surveys, under the joint direction and
supervision of the pole owneyr and the new attacher,”

» Ensure thai existing attachers take action within a specified
period (such as 30 days) to aceommodate a new attacher.
This can be accomplished through measures such as man-
datory timelines and rules that would allow the pole owner
or new attacher to move existing communications attach-
ments if the timeline is not met.

» Link the payment schedule for make-ready work Lo the
actual performance of that work, rather than requiring all
payment up front.

These cost-saving steps can have an immediate intpact on
driving fiber deeper into netweorks, which will advance the de-
ployment of both wireline and wireless broadband services,

RECOMMENDATION 6.3: The FCC should establish a com-
prehensive timeline for each step of the Scction 224 access
process and reform the process for resolving disputes
regarding infrastructure access.

There are no federal regulations addressing the duration of
the entire process for obtaining access 1o poles, ducts, conduit
and rights-of-way. While the ¥CC in the past has recognized
that “time is critical in establishing the rate, terms and con-
ditions for attaching,” current FCC rules only require thal a
utility provide a response to an application within 45 days."
The ¥FCC does not have any deadlines for subsequent steps in
the process, which can drag on for months if not years.* This
causes delays in the deplovment of broadband to communilies
and anchor institutions.™

Several states, including Connecticut and New York, have
established firm timelines for the entire process, from the day
that a prospective attacher {iles an application, to the issuance
of a permit indicating that all make-ready work has been com-
pleted.* Timelines speed the process considerably in states
where they have been implemented,® thus {acilitating the
deployment of broadband.

The FCC should establish a federal timeline that covers
cach step of the pole attachment process, from application {o
issuance of the final permit, The federal timeline should be
implemented through a rulemaking and be comprehensive and
applicable to all forms of communications attachments.® [n
addition, the FCC shiould establish a timeline for the process of
certifving wireless equipment for atlachment,

= ¢ \ \ 1M1
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The FCC also should institute a belter process for resolving
access disputes, For large broadband network builds, the pole
attachment process is highty fragmented and often involves
dozens of utilities, cable providers and telecommunications
providers in multiple jurisdictions. Yet there is no established
process for the timely resolution of disputes.®®

The FCC has the autharity to enforce its pole attachment
rules, but today it generally attenupts to informally resolve
attachment disputes through mediation. This process has
significant flaws. Under the current system ol case-by-case
adjudication, the attacher always bears the burden of bring-
ing a formal complaint.*” The formal dispute rules also do not
provide for compensation dating from the time of the injury, so
attachers have minimal incentive to initiate costly formal pole
attachment cases that may linger for years.

Also, because time is often of the essence during the make-
ready process, methods for resolving disputes over application
of individual safety and engineering standards may be neces-
sary. Informal local procedures and mediation may sometimes
result in satisfactory settlements, but they do not creale pree-
edents for what constitutes a “just and reasonable” practice
under Section 224 of the Act.

In revising its dispule resolution policies, the FCC should con-
sider approaches that not only speed the process but also provide
future guidelines for the industry. Institutional changes, such as
the creation of specialized fora and processes for attachment dis-
putes, and process changes, such as target deadlines for resolution,
could expedite dispute resolution and serve the overarching goal
of lowering costs and promoling rapid broadband deployment.
The FCC also could use its authority under Section 224 10 require
utilities to post standards and adopt procedures for resolving
safety and engineering disagreements and encowrage appropri-
ale state processes for resolving such disputes, Finally, awsrding
compensation that dates from the denial of accass could stimulate
swifter resolution of disputes.

RECOMMENDATION 6.4: The FCC should improve the collec-
tion and availability of information regarding the location and
availability of poles, ducts, conduits and rights-ot-way.

There are hundreds of private and public entities that own and
control access to poles, ducts, canduits and rights-of-way, and
an even greater number of parties thal use that infrastructure.
Accurate information about pole owners and attachments is eriti-
cal if there Is to be a timely and eflicient process for aceessing and
utilizing this important infrastructure.® The FCC should ensure
that attachers and pole owners have the data they need to lower
costs and accelerate the buildout of broadband networks,

Consistent with its current jurisdiction under Section 224,
the FCC should ensure that information about utility poles
and conduits is up-to-dale, readily accessible and secure, and
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that the costs and responsibility of collecting and maintaining
data are shared equitably by owners and users of these vital
resources. For example, data could be collecied systematically
as in Germany, which is mapping fiber, ducts and conduits and
is planning to coordinate these data with information about
public works and infrastructure projects.*” Existing industry
efforts to collect and coordinate data could be expanded and
made more robust.®® In addition, the participation of all pole
owners subject to Section 224 and attaching parties in any such
database effort could be regulated and streamlined. These da-
tabases should be casily searchable, identify the owner of each
pole and should contain up-to-date records of attachments

and make-ready work that has been performed. For conduits
and duets, any database should note whether there is space
available. Whichever methods are used, data must be regularly
updated, secure and accessible in order Lo turther the FCC’s
elforts to ensure that broadband providers have efficient access
Lo essential infrastructure information.

RECOMMENDATION 6.5: Congress should consider amend-
ing Section 224 of the Act to establish a harmonized access
policy for all poles, ducts, conduits and rights-of-way.
Sven if the FCC implemented all of the recommendations
related to its Section 224 authority, additional steps would
be needed 1o establish a comprehensive national broadband
infrastructure policy. As previously discussed, without statutory
change, the convoluted rate structure for cable and telecom-
munications providers witl persist. Moreover, due to exemptions
written into Section 224, a reformed FCC regime would apply to
only 49 million of the nation’s 134 million poles.® In particular,
the statute does not apply in states that adopt their own system
of regulation and exempts poles owned by co-operatives, munici-
palities and nou-utilities®
The nation needs a coherent and uniform policy for
broadband access Lo privately owned physical infrastructure,
Congress should consider amending or replacing Section 224
with a harmoenized and simple policy that establishes mini-
mum standards throughout the nation - although states should
remain free to enforce standards that are not inconsistent with
federal law. The new statutory framework could provide that:
» All poles, duets, conduits and rights-of-way be subject to
a regulatory regime addressing a minimum set of criteria
established by federal law.
> All broadband service providers, whether wholesale or
retail, have the right Lo access pole attachments, ducts,
conduit and rights-of-way based on reasonable rates, terms
and conditions.
> Infrastructure access be provided within standard timelines
established by the FCC, and that the FCC has the authority
to award damages for non-compliance.
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» The FCC has the authority to compile and update a com-
prehensive database of physical infrastructure assets.

RECOMMENDATION 6.6: The FCC should establish a joint
task force with state, Tribal and local policymakers to craft
guidelines for rates, terms and conditions for access to
publie rights-of-way.

Because local, state, Tribal and federal governments control
access Lo important righls-of-way and facilities, a comprehen-
sive broadband infrastructure policy necessarily requires a
coordinated effort among all levels of government,

There is wide diversity among state and local policies
regarding access to and payment for accessing public rights-
of-way, Many jurisdictions eharge a simple rental fee. Other
jurisdictions use other compensation schemes, including
per-foot rentals, one-lime payments, in-kind payments (such
as service to public institutions or contributions of fiber to city
telecommunications departments) and assessments against
general revenues.™ Some jurisdictions calculate land rental
rates based on local real estate “market value” appraisals,

Many states have limited the rights-of-way charges that
municipalities may impose, cither by establishing uniform
rates (Michigan) or by limiting fees to administralive cosls
(Missouri).®* Other states, including South Carolina, Hlinols
and Florida, de not allow municipalities Lo collect rights-
of-way fees directly; instead, the stale compensates local
governmentis for the use of their rights-of-way with proceeds
from state-administered telecommunications taxes.

Broadband service providers often assert that the expense
and complexity of oblaining aceess to public rights-ol-way
in many jurisdictions increase the cost and slow the pace of
broadband network deployment.” Representatives of state
and local governments dispule many of these conlentions.™
However, nearly all agree that there can and should be better
coordination across jurisdictions on infrastructure issues.”

Despite past efforis by the National Telecommunications and
Information Administration (NTIA) and the National Association
of Regulatory Utility Commissioners (NARUC),*a coordinated
approach to rights-of-way policies has not taken hold. Therc are
limits to state and local policies; Section 253 of the Communications
Act prohibits state and local policies that impede the provision of
telecommunications services while allowing for rights-of-way man-
agement practices that are nondiscriminatory, competitively neutral,
fairand reasonable.® However, disputes under Section 253 have
lingered {or years, both before the FCC and in federal district courts®

In consultation and partnership with state, local and Tribal
authorities, the FCC should develop guidelines for public
rights-of-way policies that will ensure that best practices {rom
state and local government are applied naiionally. For example,
establishing common application information and inspection
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protocols could lower administrative costs for the industry and

governmental agencies alike. Fee structures should be consis-

tent with the nationa) policy of promoting greater broadband
deployment. A fee structure based solely upon the market value
of the land being used would not typically take into account

the benefits that the public as a whole would receive from

increased broadband deplovment, particularly in unserved and

underserved areas. In addition, broadband network construc-
tion often involves multiple jurisdictions. The timing of the
process and fee calculations by one local government may not
take into account the benefiis that constituents in neighbor-
ing jurisdictions would reccive from increased hroadband
deployment. The cost and social value of broadband cut across
political boundaries; as a result, rights-of-way policies and best
practices must reach across those boundaries and be developed
with the broader public interest in mind.

To help develap this consistent rights-of-way policy, the
FCC should convene a joint Lask force of state, local and Tribal
authorities with a mandate to:

» Investigate and catalog current state and local rights-of-
way practices and fee structures, building on NTIAS 2003
compendiuni and the 2002 NARUC Rights-of-Way Project.

» ldentify public rights-of-way and infrastructure policies
and fees that are consistent with the nalional public policy
goal of broadband deplovment and those that are inconsis-
tent with that goalV

» Identify and articulatle rights-of-way construction and
maintenance practices that reduce averall capital and main-
tenance costs for both government and users and that aveid
unnecessary delays, actions, costs and inefficiencies related
{0 the construction and maintenance of broadband facilities
along public rights-ol-way.*

» Recommend appropriate guidelines for what constitutes
“competitively neutral,” “nondiscriminatory” and “lair and
reasanable” righls-of-way practices and fees.

» Recommend a process for the FCC to use to resolve dis-
putes under Section 253. Creating a process should expe-
dite resolution of public righis-of-way disputes in areas
either unserved or underserved by broadband.

The FCC should requesl that the task force make its ree-
ommendations within six months of the task [oree's creation.
These recommendations should then be considered by the FCC
as part of a proceeding that seeks industry-wide comment on
these issues,
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0.2 MAXIMIZING
IMPACT OF FEDERAL
RESOURCES

Federal government can also play an important role in directly
lowering the costs of future infrastructure deployment. The
federal government has already made efforts to simplify access
to federal rights-of-way under President George W, Bush,® and
toimprove access to federal government facilities for wire-
less services under President William J. Clinton.** However,
policies have generally taken a permissive approach, simply
allowing the federal government o take steps, rather than
requiring that those steps be taken.

RECOMMENDATION 6.7: The U.S. Department of Transpor-
tation (DOT) should make federal financing of highway,
road and bridge projects contingent on states and localities
allowing joint deployment of conduits by qualified parties.

RECOMMENDATION 6.8: Congress should consider enact-
ing “dig once” legislation applying to all future federally
funded projects along rights-of-way (including sewers,
power transmission facilities, rail, pipelines, bridges, tun-
nels and rouds).

Although pushing fiber deeper into broadband networks
considerably improves the performance and reliability ol those
networks, deploying a mile of fiber can easily cost ntore than

Exhibit 6-B:

Joint Deployment Can
Materiully Reduce
the Cust of Fiber

Cost per mile for fiber deployment
Thausands of dollars

144 28

$100,000 (see Exhibit 6-1), The largest element of deployment
costs is not the fiber itself, bul the placement costs associated
with burying the fiber in the ground (or attaching it to poles in
an aerial build). These placement costs can, in cerlain cases,
account for almost three-quariers of the total cost of fiber
deployment. Running a strand of [iber through an existing con-
duil is 34 times cheaper than constructing a new aerial build.*
Substantial savings can be captured if fiber builds are
coordinated with other infrastructure projects in which the
right-of-way (e.g., road, water, sewer, gas, electric, ete.) is
already being dug. For example, the city of San Francisco has
a "trench once” policy, in which a 5-year moratorium is placed
on opening up a rond bed once the treneh along that road bed
has been closed.*” San Francisco uses a notification process Lo
ensure that other interested parties have the opportunity o
install conduits and cabling in the open trench.'® The city of
Boston has implemented a “Shadow Conduit Policy,” in which
the first company to requesl a treneh takes alead role, invit-
ing other companies Lo add additional empty (or “shadow”)
conduits for future use by either the city of Boston or a later
entrant.’ The city of Chicago secks to “inexpensively deploy
excess conduit when streets are opened for other infrastructure
and public works projects.™ In the Netherlands, a commit-
tee in the city of Amsierdam similarly coordinates digging and
trenching activities between the public and private sector.®
These policies have clear benefits, as shown by the case of
Akron, Ohio. When Akron was deploying facilities and conduit
to support ils public safely network, it shared those facilities
with OneCommunity, a northeast Ohio public-private pariner-
ship that aggregales demand by public institutions and private

Additional costs when
ot jointly deployed

B Costsinjoint
deployment case

Deployment’
4
3 10
a1
Total Materials Splicing Placement
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broadband service providers. As a result of that coordination,
those same facilities and conduits now support health care
institutions, schools and Wi-Fi access in Akron.™ Similarly,
along Interstate 91 in western Massachusetts, collaboration
among the Massachusetis Department of Transportation, the
Massachusetts Broadhand Institute and the federal DOT is
resulting in the installation of 55 miles of fiber optic cable with
34 interconnection points.™

DOT should implement “joint trenching” and conduit poli-
cies to lower the installation costs for broadband networks.
Al a minimum, states and localities undertaking construc-
tion along rights-of-way that are partially or fully financed by
DOT should be required 1o give at least 90 days’ notice before
projects begin. This would allow private contractors or public
entities to add conduits Jor fiber optic cables in ways that do not
unreasonably increase cost, add to construction time or hurt the
integrity of the project. Opportunities for joint trenching and
conduit deployment are varied, from construction of Intelligent
I'ransportation Sysiems alongside interstates to building and
maintenance of recreational rail trails.™ As a result, informa-
tion about potential joint trenching and conduil deployraent
apporiunities should be available and accessible to prospective
broadband network providers whenever government engages in
an infrastructure project, subject to security precautions.

Congress also should consider enacting “dig once” legislation
to extend similar joinl trenching requirements to all rights-of-
way projects (including sewers, power transmission facilities,
rail, pipelines, bridges, tunnels and roads) receiving federal
funding.

RECOMMENDATION 6.9: Congress should consider express-
ly authorizing federal agencies to set the fees for aceess to
federal rights-of-way on a management and cost recovery
basis.

RECOMMENDATION 6.10; The Executive Braanch should
develop one or more master contracts to expedite the place-
ment of wireless towers on {ederal government property
and buildings.

The federal government is the largest landowner in the
country—650 million acres, constituting nearly one-third of
the land area of the United States.” The federal government’s
General Services Administration (GSA) also owns or leases
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space in 8,600 buildings nationwide.”” To effectively deploy
broadband, providers often need to be able to place equipment
on this federally controlled property, or to use the rights-of-
way that pass through the property.

Based on an August 19985 executive memorandum by
President Clinton,® GSA developed guidelines to allow wire-
less antennas ou {ederal buildings and land.** Additionally, since
1989, GSA has run the National Antenna Program to facilitate
wircless tower placement on federal government buildings.*
On more than 1,900 buildings administered by GSA, there are
currently antennas covered by approximately 100 leases that
result in millions of dollars in revenue for the Federal Buildings
Fund annually.” For each of the leases managed by GSA, market
vent is charged, and the leases are tightly crafted to cover roof-
top space, specifie equipment and technology.

Even given this progress, the federal government can do
miore Lo facilitate access to its rights-of-way and facilities that
it either develops or maintains, In many instances, federal law
currently requires that rental fees for rights-of-way controlled
by federal agencies be based upon the market value of the land,
As a result, these fees are often much higher than the direct
costs involved.®? To facilitate the development of broadband
networks, Congress should consider allowing all agencies to
set the {ees for access to rights-ol-way for broadband services
on the basis of a direct cost recovery approach, especially in
markets currently underserved or unserved by any broadband
service provider.

The Executive Branch should also develop one or more
master contracts for all federal property and buildings covering
the placement of wireless towers. The contracts would apply to
all buildings, unless the federal government decides that local
issues require non-standard treatment. In the master con-
tracts, GSA should also standardize the treatment of key issues
covering rooftop space, equipment and technology. The goal of
these masier contracts would be to lower real estate acquisition
costs and streamline local zoning and permitling for broadband
nelwork infrastructure.

While reducing the prices for leases on government property
may reduce fees paid to governments at the local, state and
federal levels, the decline in prices may also greatly increase
the number of companies that acquire leases on government
property. In any case, the increased deployment of broadband
will stimulate investment and benefit societw
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Petition for Decluratory Ruling to Clarifys Provisions of
Seetion 3320283 to Ensure Tiroely Siting feview and
1o Preempt Under Sectivn 253 State and Local Ordinances
thut Classify Al Wiretess Siting Propasols as Reguiring o
Varianer, WT Docket No, 08-105, Deelaratory Ruling, 24
FCC Red 13994 (2009,

See Letter frony Judith A, Pumont, Director,
Masgachusetts Broadband Initiative, 1o Markene JL
Dortel, Seeretary, FCC, GN Dockel Nos, (9-47,09-01,
09137 (an. 8, 20100 (Dumiont Jan. 8, 20010 Ex Parie) at
2 (moting (hat permitting requizements and procedures
arc key io

for rights of way, polus, conduits and towers
the ctiicient e streamlined deplayvment uf hroadhand,”
and thal elifficultivs n sueh access “often prove (o be the
wreatest impediment to Ue efficienl, cost-eilective, and
timely deployiment of hrandband.”).

We derive this estimate [rom several sources, OMNSILs
Boamets Dot T Bluabiass AVAEAnLTY Gak
(fortheoming) Sue Letter from Thomag Junes, Counse]
o FiberNel, ts Marlene 1. Darteh, Seeretary, FCC,

GN Dineket No,09-51, WU Dockel No 07-245 (Sept.

by, 20001 (FibuerNet Sepl 16,2008 Fx Farde) at 20
(noting average cost foraceess te physicid infrastructare
of $4,611- 86,487 per miley; Comment Sought on

Cost Estismrtes jor Conneeting Anchor Lnstitutions to
Fibor—NBP Public Notive 212,GN Docket Nas, 09-47,
09-51, 09-147, Public Native, 24 FCC Bl 12510 (2009)
(NBP PN 2123 App. A (Gates Faundadion estimate of
$103 300521, 1 20 giee mile foe Hher aptic depliyment §;
s gden Letier From Chardes 1 Stackdale, Fibertech, wo
Martene H. Borteh, Seeretary, FCC OGN Dodket Nos 09-
47,0095, (9187 (U0l 28, 200D a1 1 2 (e hnating custs
ranging from £3,000- 542000 per miley,

Onewireless carner has cited instanees fowhich ithas

heenausked to pav o vental rate of $8200- 22000 per
pale peryear. Seq, e, Letter from ToSeott Thempson.
Catnsel Tur Next(y Networks, to Marlene T, Darteb,
Sevrctary, FUCWC Dockel Noc 07248, RM-11293, RA-
11303 (June 27, 2008) Attach.al 11

See, ey, A Cable Assn Copments inve Nutional
Frandbzosd Plin NO3T (ed June §, 2000, 0l B-9;
Anendmant af the Compission’s Bules and Polivies
Gaverning Pole Attochmienis, WC Docket No, 07-245,
Hepoer mwl Order, 13 FCC Red 0433, 050708, para, 118
{2000) C“The Commission has recognized that small

systems serve areas that are far Tess densely papulated
areas than the areas served by Iirge operatars A smad)
rural operalor night serve half of the hones along a road
with only 20 honws per mile, but mightneed 30 pules e
reach those 10 subseribers.”),

Ihix anatyzis assnmes that the eustommee purchases from
s ILEC thatvents uft of its pedos.

NCTA Conumeiits isore Amerivin Bleetrie Power Service
Corp.ctal., Petition for Declaralozy Ruling that the
Fuleestmmumications Rate Applios 1o Cabte Sestem

Pale Altaclnnents Used to Frovide Interconmeted

Voice aver Tuteract Protocn] Service, WO Docket

No 09150 (et Auge 17 20090 (Pale Attachments
Terition), Hled Sept 24, 2000, App, Bat 8-10, Letter

from Themas Junes, Counsel, Time Warner Telecom
e, to Morlene 73, Dorteh, Scerctury, TCORM-

10

1

11293, RM 11303 (Jan, 16, 20073 Attucly, US Telecomn
Commenlsin re Pole Attachmients Petitiom, filed Sept.
44, 2009, st K Geona S, Forp vt as., Proesys G,

Tk Prgerne oF PULg AMENDMENT: IMPLIGAYIUN S AND
Recorvanpasions 7 (2008): Independent Telephone
and Telecammunications Allianee ITTA) Comments in
re implementation af Section 224 of the Act: Atmendment
of the Commissian’s Rides and Policies Governing

Pole Attechments, WC Ducket No. 107-245, Notiee of
Prapozcd Tiwlemaking, 22 FCC Red 20195 (2007) (Pule
Attachments NPRAD, liled Mar. 7, 2008, As Peleovits
noles, monthly cost assumes 35 poles per mile and a
30% take rate, NCTA Conments in re Pole Atlachinents
Petition, fled Sept. 24, 2009, App. B3at 14 Additjonally,
this analysis assumes that all poles are rented by the
hraadband provider and not owned by it

The variationin rales charged o incumbent LECsalso can
arise from the history of pole ownership by the ineambent
LECs ane certain“juint use” agreements it exist eaween
some incumbent LECs and vlectrie utifities,

See, ey, NatF Cable & Trecom, Ass'ni Gulf Power Lo,
54 U8, 427 2002},

S Alabama Pawver Ce v, FCC 31V Fd 1357 (1 1th
02Y; FCC v Florida Power Corp 480 UL 245

(1987).
See, e.g.. Letter fram Daniel L. Breaner, Counsed, Beigit
House Networks, to Marlene H. Doriely, Sceretary,

FCU, GN Dacket Nos, (39-47, 09-51, 08147 (Jan, 8
2N0 Attach. at 4; Lotier fron Daniel L Brenney,
Counsel, Bright House Networks, e Marfene H. Dorich,
Seeretury, FCC, GN Docke! Nes, 09-47, 0951, 094137
(el 1, 20103 Attach. (Aflidavit of Nick Lenochi)

cof how applicaiivn of Bigher

(providing exam;
tefeeomnuitnuat:ons rale for polex wuuid incerease
cxpenze of deplaying Fast Ethernct connections 1o

a darge schnol district by $220000 anoually) NCTA
Comments i re Tte Attachments Pelilicn, fled Sept.
24, 2009,2115-17,

tw Leleen cual, Comsnents inre NI Stall Workshops
PN (The Commission Welcomes Responses (o Stff
Workshops, GN Dockel No. 09-51, Pulilic Notiee, 24 19CC
Red 11592 (WCB 2000) (VEP Staff Workshoups I'N)3,
filed Sepl. 135, 2009, at 14,

FiherNet Sepl. 16. 2009 £2x Parte Attachs,; Lelter from
Thomas Jones, Counsel, FiberNet, LLC. to Marlene

1. Dorteh, Secretary, FCC, WC Dacket No. 07-245,

GN Dacket N, 09-51 CNov. 16, 2009 ¢Hiled by One
Communications Corp.} (TiberNet Nov, 16, 2000

Ex Parted at 2 {providing cost estimate breakdown),
Similarly, Fibertech reports that it pays pofe awners
anywhete from $225-8780

t mote a single cable o a pale, even thaugh it eslimates
that it could do the work itsedl for $00. Fibeetech
Coamprents i re NBP PN 12 diloed Oct 20, 2009

21 -4 wep olse Dumant Jan 8, 2000 Ex Parec at 56
tprepusing ciangus to pole wttackmoent regditions

su a8 to “fGciliate casior access (o existing

mfrastracture,” including reform o the applicstion and
make-ready prcess),
FibeeNet Now, 16, 2000 Fx Purte Attach, C (providing

cost exttmale breskdown).

16

17

9

20

al

28

Latter frontKellev A Shields, Coungel, 1abertech ad
Kentucky Ditta Link, Ine, (KDL, to Marlene H. Dorich,
Seoretary, FCC, GN Docket Nos, 09-51, WC Docket No.
07-25, RM-H293, M- 11303 (Jan, 7, 2009) Atlach. 20t 2,
Letter From Joseph I 1L awhon, Counsel, Georgia

Pawer Co., 1o Mardene Fl. Darteh, Secretary, FCC WC
Dacket New 187-245, GN Docked Nog, 09-29, 09-51 (Nov.
17, 2009) Attach, B (noting one example covering 294
prsles in Guargia in which thre eleetric utility completed
its seark within 37 days hat in which the process of
coorelinating with existing attachers iook an additional 5
months),

The FCC has already dicided that utilities cannot
diserinsinatarily prohibit such techniques when they use
those lechniques themselves, See Salsgiver Comme’ns,
fie, v, North Pittshurgh Ted, Co, Memaorandum Opinion
and Order, 22 FCC Red 20536, 2054344 (R 2007):
Cavalicr Tel, v Virginia Elec, and Power Co., Order and
Reguest for Tnfurmation, 15 FCC Red, 9563, 9572 (1Y
2000), One provider ayserts that rules aliowing these
practices more generally in Connecticut has allowed it
B deplay sany maee miles of ibier Iy its Connedticut
miirkets, Fibeeleeh & KDL Comunents in e Pole
Attarhments NPIVM, filed Mar, 25, 20009, a1 7-8,

Letter from John T, Nakabata, Counscl to Fibertech und
K01, o Murlene W, Darteh, Seerctary, FCCWC Docket
Nis, 37-245 110 11293, AL 11303, GN Doacket Nos, 09~
20,095 (July 29, 2009y at 7.

Implesmentation of Section 7030} of the
Teleeommunications et of 1996 Amendment of

the Commission s Rules and Policies Governing Pole
Altachiments, Reportand Order, 18 FCC Rad 6777,

H7RT RE, par. 17 (1008) (2948 Pode Attuchment Ordic).
See p.gr., Crown Castle Comments i re Tole
Allachments NEPEA itcd NMare 10, 2008, al 7 {12 manth
defay); Sunesys Comments i Petition for Bulenuding
ul Fiberfech Networks, 1LLC, RM-1303 (Tee, 7,
20053 (Fibertech etition), lifed Jan. 30, 206,011
U5 months) The DAS Foruw Comments in re Pale
Alachments NPHM, Gled Marz, 7, 2008, a0 1103 years);
ToMohile Comments inre Pole Altachments NPRM,
fled Mar. 7. 2008, 7 (4 years),

See, e, Fiberteeh & KDL Couments in re Pale
Allachienis NIRM, liled Mar, 25, 2009, at 4 (describing
project ta canstruet fiber Lo threc rural school districts

in Kentucky that KDL was unable to complele becanse
al pole aceess delays): 1998 Pole Attocliment Order 13
FCC Red, al 678K, peara. 17 (elavs in resalving seeess
digputes can “delay a (elecommmication’s earricr’s
abifity to pravide service and uumecessarfily | abstruct
the procuss”),

Cirdar Adopting Policy Stutement b Pole Attuchments,
Cose 03-M-0432 (New York Pab. Serv. Comm™

200:4) (New York Timeline Ordery (requiring that all
work be conipfeted in 108 davs), ovaddableat Wiy 55
documentsdps statenyus public CammuonViewDo,
aspx?DovRefkd= {COC9020-7090-4E20-9,
2124 CEORRIATE Review of the Staty's Public Screice
Campany Dility Pole MakeJleady Procedurcs, Decisian,
Bocket No, 47-02-£3 (Conn, Dep't of Pubs, Utk Control,
AP S0, BOOR) (Commevticnt Toneling Onden) araitadle al
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29

30

hitpe
QeBeR32670100052004d /6% echY 1 8HRIShe 38325755
005df440 STTLEA70213-044008.dac (90 days or 123
days when pales must be reptaced).

See, g Fibertech Comments inre NBP PN 212, filed
July 21, 200%, Attach, (noting that since implementing
timelives, i Cannectivul it takes pole owners an average

Sewwsdpuesiatectus sdockhistasl 8ebfed7a5411

of 89 cays ta fssue licenses and New York pole owners
average 100 days for Fibertech's applications, conpared
1o longer intervalg ehsewhere).

See, g, Conneclicut Tuneline Order: New York Timeline

Crider, Ltah Admin, Code 8 R740-345-3; Vermont Pehlic

Suervice Bonrd, Rules 3.708: See afso Lttty Pole Make-

Ready Procedures, Docket N, 07-02-13 (Conn, Dept of
Puls. Util. Cantral, 2008), aveilubie ot hit/;
statectus “dockRistnsl 8eofed7an-t 038525761000
52064 A0 BIOSSIR 3832575 5a005df44a?OpenD
oruments Stnusys Comments in re Nationa! Broadband
Pl NOF, tiled Juae 8 2009, 50 6 U By pernilling pele

vwwdpue.

ovwrers 1o have an dhoanped imd ubspeeificd peried

of time T whicli to isgne o pertit, many pole owners
have cawged tremendous deisys in the process, thereby
undermining benodband deployment.”); Letter from
Jacyueting MeCazihy, Covnsed, Broadhand & Wireless
Pale Attachment Coalition, to Mariene H. Dorleh,
Seerehiry, PCC, WU Ducket Na, 097-248 (eh, 23, 2000)
at -5,

Wireless providers assert that negoliations with pole

oweners Lo atlach wireless deviees "olten Tace s period

of years i negeliating pole agrecments.” PTEA-The
Wireless Infrastructure Association & The DAS Forum
Corents by re Nationad Broadhand Plan NOU filed
June #, 20000 at 7. As tedecammunivations providers,
witrless providers have the right 4 attack w poles under
Seclion 284 of the Act to provide service.

Letter {ram Joshua Seidermann, Vice President,
Hegubdory Altaivs, JPPA, 2o Marlene T Dertch,
Secrctary, FOC, WC Docket No. 997-243, RM-11293 W
QU-154 (Dee, 22, 20095 (TTTA Dac. 22,2009 Ex Parte)
at & tatingzs pole sttaelmeni dispuie pending before a
shate For five years sutore the parties settled),

See 47 CFIL 88 1830418410 (pole sxtachment
Complaing rroceduees)

See, o, ITTA Do, 32,1009 Lo farie at 3 (noting that
une provider alene deds with 600 separate entities and
thatthe "lack of wnifonm ruivs. standards, and sversight
maskes negaliating reasonable dftackment iers very
diftieultand extremely time consumiing™)

P Musisyry or Ecos, 8 Taen, Govs or Gersiasy, Ths
NS Brusanianh Stratioy (2 (2000),
ww bnawi.de/English fleduktion/

Fropna Governms

avastable at hitp: 7/ w
PdfAbrondband-gieategy,properiy - pdfbereich=bmwisp
raches enawh true.pdis

For cxaunplenany pole ovvnersingilize the Nationad Joing
tHiities Notificalion §
aud comnmunicating data about their pale Tofrastruciuee,

stems ENLUNS) {or maintaiaing

Sev generully Nalioval Juint Utles Neotitication System—
NJUNS, Inehity
defhulthin Cust v

wwwnjunseon, NJUNS Home:

s Mar 2, NG5,

NCTA Comments in e Pole Atachnients Petivon, filed
Sept 24, 2000, App, B heclarngion of Dr Michael 1),

32

It*

34

35

36

Telcovits Attach, 2 (Methodalogy and Sarees) at 13,
Nineteen states and the Disteief of Colnmbia
(represening appeaximately 5% of the LS, pepulation)
have exereised Bis lype af “reverse preemplion” and
Trave certified that ey direatly repulate wtility-owned
infrastructure in tseir regions, See Corrected Lisl of
States Thot Thove Certificd That They Reguliie Pole
Attuchments, WC Dacket No, 07-245, Public Notice,

L4 PCC Red 4878 (WO 2008). Seetion 224 (1)
expressly excludes pules awned by coaperatives from
regulation, i exernption that dates back Lo 1978
Acecording Lo the National Rural Electiie Covperative
Assaciation, electrie co-operaives own approximataly
42 million poles. Lettor from David Predimore, Nationat
Rura} Electric Conperative Assocfatinn, to Marlene 11
Darteh, Secrelary, FCC, GN Docket Nog, (0947, 09-51,
09-137, WC Dovket No. 09-245 (Feb, 26, 2011, The

‘

exchiigion af ca-aperatives Trom Secgen 224 regulatinn

fray impede broadband deploymentin rurad areas, For
instance, one sl braadbsnd cable campany claims
thal it coased offering service in lwareral comgmmitics
fi Arkansax because of an inerease i pole alischment
rales by unpegulated cleetrie cauperatives that owned
thie poles i those commmunitivs, Letter frum Bennelt
W, Hoaks, Jr., Buelord Media Group, 1.LC, to Bernadetie
MeGugre-Nivera, Assoc Adin'r, Office of Teleann, &
Infi, Adimine DeiLo) Commnt (Apr 13, 2009) abnd, 3,
wvailable at hitpe/Awwwantiodac.gov/broadbandgrants
commuentsZ 7905 pdf.

Far a review of various approsches iy stake and loeal

risthts o way policies, see NTTA, Sars axn Locan, Rgirs
oF Way Svcesss Stowes, avaltable adhtip:
duc.goviutishome, staterow, ROWstatestorivs.pdf .

in 2003, the NTTA compiled i comprehensive survey
af stite rights-ofawav approaches Hhat miy be fonmd at
NTIA, Rightaeo[-Way Laws by State, btipsZwaww.ntia,
doe.gov ntinbome fstaterawsrowtableexeedJiom (last
vizlted Feh, 18, 20101, In 2002, the Nuvional Ascoviatrion
of Rutlatory Uity Commtizsions wndertosk asimilar

Savwntiin.

projeet and ised a canprehienxive report. See NARUC
Faenorase Beosnane Avcrs Tt o e Risirs-
o Peanic Lo Claly 31, 2002)

oF-Way s
Seesegr. Level 3 Cammientin ye Nationa} Broadband Plan
NOT il Jun, 8, 2000, @6 19 Windstrea Commuenlsin
e Nattotual Broadlsud Phan NG filed Jun, 8. 2009, a8 20
Verizon Capaents in ze National Rroadband Plan NOT,
mled done &, 2000, a1 B6; Owes! Coments uvre Nafional
Proadband Pl NOT, filed June 8 2000, al 27. Sunesys
urges the 1FCC to “clarify the stlandards
and reasanably priced seeess 1o neee
rights alwayy” Sunesys Camnents in re NG 'S 47
(Crunnent Sotht on the Contribution nf Pedeeal, Stute,
Tritwd, and Locad Gevernment to Brondbamd -~ NRP Public
Nutive 52, GN Dockel Nos 0947, 09-31,09-1:47, Puhlic
Notiee, 24 FCC Be 12110 (WCB 09 (NRP PN 2 2),
fled Nov, 6, 20019, af 4,

Ste, e, NATOA ¢hal Reply e re NBIY PR #3530, (Reply
Comments Sought i Support of Nationa) Braadband
Plan-NBEI* Publiz Nuatice 230, GN Locket Nos, 09-47,
(9 -31, 09137, Psibliv Notive 25 FCC Ited 241 (2010)
INBE PN #3403 fileg Bin, 27, 200050 12200 NATOA e

ated to ey
y gvernmental

38
39

4

al, Comments i re NBIFPN 317, filed Nov, 7, 2009, 0
46-47; City of New York Commentsinve NIP PN 7,
tiled Now. 6, 2000, gt 8; City and County of San Frapeiseo
Commentsinre XBEN #7, filod Nov, 6, 20009, at
16-20. Bul ¢f. Dumont Jan. 8, 2010 Ex Parte at 2 (nting
that “difficultics involved in negotiating nmd gaining
aceess to the Hights of way oflen prove to he the greatest
impediment th e eflicient, cost-effective, and mely
deployment of broadbhand.™).

Tar examiple, the Broadband Principles adopted hy

the National Association of Telecommunications
Officers and Mdvisors (NATOA), i engnizution Jor
lacal wovernment ageneies, statl and public oltelals,
states that *[he desired development of high capuacity
broadband networks and broadhand services wild
require extensive collabaration ameng parties: lecad
communitivs, regions, staie govermmeits, nabonal
goverinment, the private sector, inerest groups,and
others.” NATOA of al, Conunenis in re Nationd
Broadhand 1an NOI, Aled.fun, 8, 2009, 4t 3 500 alsy
Gary Gordier, CLO and 1T Direetsr, 151 Paso, Texas,
Remarks at the FCT State and Toval Government
Workshop 161 (Sept. ), 2009) CThere necds 1o by o lok
butter coordinalion across alf jurisdictional fevels te
cconoimize and share jointly in the infrastructune™),
available af hitp: /fswwbroadband, gov/docs/
ws_19_stale_and Joeal pelf; Hay Baum, Convs, Oregon
Pub, Llil, Commny'n, Remarks ot FCC Stte and Local
Govermuent Workshap 61 (Sept, 1, 2009) (I W ¢ have
alut af infrastructure st Uhere owned by utilities|)
both public and private],] hat gitting there thit could be
better utilized than itis today"™y; Lori Sherwaod, Cahle
Adm'r, Howard County, Maryland, Remarks at the J°CC
State and Loca) Gaversnent Workshop 120 (Sept. 1,
20099 CWe liave an opportunity 1o da his right snd 25
vears from now we don't wan o say that we should hase
done g better job conrdinating and talking to cach other,
For developmient of a natinnal poliey, the FCC shauld
draw on ils deeade of government experichees icluding
local goveraanee” )

See note 3. supra.

Sre 37 USC ¥ 253{¢).

Apublicrecors scareli by FOC Stalf vevealed thal sinee
passage olhe 1996 Act, the FCC s laken an average of
GO dayx Lo rexadve Sectinn 254 disputes filed beforg it amd
federal district canrt litigation of shimilar dispotes hag taken
an average ol 580 days to eonclude, Disputes often extend
further throuph review by courts o appeal, as well.

See NATOA vt al, Repdy inre NBIY PN #30, filed Ji,
47,2010, at 38 (recommending that the FOC “"consider
creatinga special task foree” of rights-al-way egperis

that would “eslalog federal, state, and focal sight-ofsway

practices and frees i an cffort 1o identifysmd articnlate

existing best practices being eraplayed by Tederal, state. and
lacad anthnrities for different eategories sMublic rights of
way and nfrastructure” ), As proposed by NATOA, the fask
foree “could also examine anel repory 1o the Cominission
regarding the advantages and disehvantages of alternative
forms of compensation for usesCpublic rights of way, and
ather righix of way refated infrastrueture, sich s potes and
vonduits” kL at 39,
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42 See NATOA ctal. Reply in re NBF PN #30, filed Jan. 27,
2010, ut 38-30,

43 Memorandum on Improving Rightssof-Way

Management Across Federal Lands to Spur Greater

Broadband Deployment, 40 Wiy, Cune, Pres. Doc. 606

(May 3, 2004).

Memorandum on Facilitating Aceess (o Fedoral

Property for the Siting of Mobile Services Antennas, 31

Wy, Contr, Prss, Doc 1424 (Aug. 10, 1995),

See Lotter Trom Thomas Cohen, Counsel for the Fiber

fo the Home Cauncil, w Mariene H. Dorteh, Seerctiry;

FCC, GN Trocket No, Q931 (Ot 14, 2009).

46 “Splicing” inchudes splize kit, instadlation of sphicing
enetosure, asd splicing of fiher, Sptice kit is excludod

44

N

45

B

from “materisls” cast. Cost of constructjon in joint

dueployment ease refiers fo vonstruetion of a cingle 3-mile,
27 canduit containing 216-count liber, when coordinated
witha vond constraction project. Additionsl costs reflect

the same project independent of road construction,

Letter from Marthow R, Johnson, Legal Fellow, NATOA,

to Mitrdene 11, Dortely, Secretary, FCC, GN Dockel No,
QW51 (Sept, 17, 2009) (attaching Corursmia TRLEGOMM,

Cone Buer SERING ASSESSMENT EFROENCIES

AVARANT THBOUGEH 51001 TAXECTS CONSTRUCTION AND Cov

Loearion O Commt xieariixs Conplir Axp Pk thls, 1,
2(2009)).

47 Moratoria on re-apening streets for further
tetecommmnications facilitics could impede broadhand
deployient lis certain circunmstances,

48 Diee's o Puang Wonks, Crny ass Couxm ok S8ax
Fhaxcisco, Ouvix R 170,707 Qvsn): REGUIATIONS FOR

N SAN Francisco § 5

wivw.sfgovarg sitef

Fxe awatinG axis ResToneG STRE
{Mar, 26, 2007), nvaileble at Jtipy;

118 I 1Ca) X TearTil

49

50

53
a4

55
b

wploudediiles/sflpw/bsm/scec/ DPW_Order 176-707.
pelfs see also Ciiy and County of San Francisco
Department of Public Works, Coordinating Street
Constrnetion, him://www.sfgov.org/site/sfapw..page.
asp?id = 32429 (last visiled Jan.4, 2000).

Pub. Improvernent Commv'n, City of Boston, Policy
Reluting to Grants of Location for New Conduit Network
for the Provision of Commercial Telccommunieations
Bervices (Aug, 4, 1988), us amended.

Tlardik V. Bhatt, C10, City of Chicago, Remarks at

PCC State nad Locat Government s Toafkits snd Best
Practices Workshap (Sepl. 1, 2009), uvailable af littp: /7
wawhragdband ov/does/ws. 19_state_and local,

pT: soo als il at 94 (we have now started knowing
every Hme a strvet gets dug up either for puttingin s
frafie signal intereannect, ovputting somse strect Tight
interconniects, or mayhe a private utility has dug vp the
sireet, we have an opporiunity to see if we conld leverage
that diggimgup of the strect and maybe put conduit or if
conduit is there Lot fiber there”).

Gordin Cook, Amsterdum’s Huge FTTH Build,
Broaunaxs Propgimizs, Sepl. 2006, at 68,

NATOA el al, Comuents inre NUP PN £7, iled Nov. 9,
2000, App, at 4.

Dumant Jan, 8, 2000 Ex Parteat 3,

Dumant Jan, 8, 2010 Kx Parte at 4 (recammending

“a mechanism to ensure that all US. Department of
Transporiation projects are deploying conduit, and that
space is created far four cahles™).

DunontJi, 8, 2010 £x Parte,

United States Department of the Interior, National Aflas
of the United Siates, bitp:/wwsenationalatias.gov/
printabile fedtandghm] Gast visited Jan. 7, 2010).

57 General Services Administration, GSA Propertics
Overview, hitp://www.gsa.gov/Portal/gsa/
epieonientView.doYeontent Type=GSA..
OVERVIEW&contentTd=8513 (JasL visited Jan. 7, 2010).

58 Momarandum on Faellitating Access (0 Tederal
Property for the Siting of Mobile Services Antennas, 3)
WhakLy Cosr, Pres, Doc, 1424 (Aug, 10,1995),

59 See Siting Anfennas on Federul Property; 41 CER. §8
[02-79.70-.100.

00 GSA, GSAYS National Antenna Progroim Wins Vice

President Al Gore's Honumer Award Ageacy's Nationa!

Aatwme Program Festers Innasotion and Saves Tax:

Dollars, Showing Government Can Work Better and Cosl

Less, GSA 495852 (press release), Jan, 13,1999 (GSA,

GSAY Nedionad Antenna Progrom), itip://wwngss gov/

Partal/gea/epssoontentViewdo?eonten{Type - GSA_

BASIC&eontentId-9i25

GBA, GSA% National Antenna Program. These facts bave

heen condirmued via follow-up ¢-mails and conversalions

with GSA.

52 NTIA, IrovinG RigHrs-0r-War MANAGEMENT ACHDss
Frughan Laxns A Roanarror GRiearsr Broansaxi
DerLoysgsy 31-38, avaitable at hitp: A wwwantiadoe,

selpow/ frswreport (discussing spplicablu

G

govireports;

statmes and ageney procedures), For cxample, the
Federat Land Palicy Management Act of 1976, which
applics fo the Department of Tnterjor Burcas of Land
Management aud National Forest Serviee, requites that
"laiy market value, as determined by the Secrotary” 43
UK 8176402, To addition, OMB Cireular A-23 (rvsd),
£ B(2)Eb) reguires that agencies assess “user charges
based on narket prices,” although exceplions can be
granted,
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174 CONCLUSION

This plan is premised on the potential of broadband to improve
lives today and for generations.

But broadband alone will not solve America's problems. It
cannoi guarantee that the United States will tead the world
in the 2Ist century. Tt cannot promise that the U.S, and other
nations will conguer crippling inequality. It cannot ensure that
the U.S. bestows the best job, education, health care, public
safety and government services on every American,

Broadband is a critical prerequisite, though, to solu-
tions Lo many of America's problems. It can open up ways
for American innovators and entreprencurs to reassert U.S.
leadership in some areas and extend it in others. Tt can un-
lock doors of opportunity long clased by geography, income
and race. It can enable educalion beyond the classroom,
health care bevond the clinic and participation beyond the
town square.

11 1938, President Roosevelt travelled to Gordon Military
College in Barnesville, Georgia, to speak at the dedication of
a local utility, “Electricity is 2 modern necessity of life, nota
luxury,” the President told the audience, “That necessity ought
to be found in every village, in every home and on every farm in
every part of the wide United States.”™

He added, “Six years ago, in 1932, there was such talk about
the more widespread and the clicaper use of electricity.” But
words did not matter unti] the country, “reduced that talk to
practical results.”*®

Broadband, too, is a modern necessity of life, nol aJuxury. It
ought to be found in every village, in every home and on every
farm in every part of the United States.

There has long been talk of the widespread and affordable
use ol broadband. This plan is a transition from simple chatter
to the difficult but achievable reality of implementation. Itis
a call to action for governments, businesses and non-profits to
replace rhetoric with targeted, challenging aclions.

It is time again 1o reduce talk to practical resulis.
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